JOYCE BERLIN
| BLA 96-50 Deci ded Novenber 21, 1997

Appeal fromaction taken by the B shop, CGalifornia, Resource Area
Manager, Bureau of Land Managenent, to inplenent the Travertine Area of
Qitical Ewironnental Goncern Managenent H an under environnent al
assessnent CA-017-95-54.

Afirned.

1 Environnental Quality: Environnental S atenents--
Federal Land Policy and Managenent Act of 1976:
Land- Use F anni ng--National Environnental Policy Act of
1969: Environnental S atenents

A decision to inpl enent a resource managenent plan wl |
be af firned, although the plan did not ban nude bat hi ng
at a hot spring in an ACEC and order renoval of a pool
wher e such bat hi ng was reported, when the deci sion

i ncl udes an environnental assessnent that fully
considers relevant natters of environnmental concern

i ncl udi ng use and nai nt enance of the hot springs

resour ce.

APPEARANCES  Joyce Berlin, Bridgeport, Galifornia, pro se.
(PN ON BY ADM N STRATI VE JUDGE ARNESS

Joyce Berlin has appeal ed froma Septenber 1, 1995, Decision Record
and Fnding of No Sgnificant Inpact of the B shop, Galifornia, Resource
Area, Bureau of Land Managenent (BLN), inplenenting the Traverti ne Area of
Qitica Ewironnental Goncern (ACEQ Managenent H an based on
environnental assessnent (EA) CA-017-95-54. The BLM Deci si on approved a
nunber of nmanagenent activities to be perforned by BLM enpl oyees over the
life of the plan, which BLMdetermned to be consistent wth an April 1993
B shop Resource Managenent A an (RW) and Environnental |npact S atenent
for the Bridgeport Valley where the Travertine Hot Springs AEC i s
si tuat ed.

In her Satenent of Reasons in support of appeal (SOR, Berlin
conpl ains that BLMfailed to include, as part of the plan approved by the
Deci sion here under review a proviso designed to prevent use of springs
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inthe AEC for nude bathing, which is contrary to a |l ocal ordinance. She
al so argues that designation of the springs as an ACEC does not adequat el y
protect the resource, which she nai ntai ns shoul d be nade a nati onal
nonunent. I n a supplenent to her SCR (SSAR, which incl udes phot ographs
and a geol ogi st' s nonograph on the springs, B shop argues that nude bat hi ng
is continuing at the springs and that BLMs pl an shoul d require BLMto
renove "al | nman-nade tubs and water diversions" in order to "all ow natural
re-establ i shnent of the noles, flora, and fauna that are indigenous to the
area." Her contention that the springs have recently been nodified to
permt the offending use is based in part on personal observation; she
states that

[t]he historical use of the springs for bathing is questionabl e.
Wien we noved here in 1972, there were no bathing facilities.
Menbers of the Bryant family, whose ancestors settled this
country, stated to ne that bathing did not occur there until
recent years. Danny Bryant related to ne that his father, when a
young boy, went to the Travertine area to boil eggs in the hot
springs and suck on | enons, and that was the extent of happeni ngs
there. Existing tubs were constructed around the tine George

WI lians published a book on hot springs in our area.

George's "tub" is made of concrete and has carpeting around
it and sonetines hoses to control the water flow because of the
excessive heat. It is obvious that if the water was not diverted
for atub, it would forma nol e.

In her SSOR Berlin concedes that BLMnay | ack authority to designate the
ACEC area a national nonunent, but argues, nonethel ess, that such
designation is nerited because the springs are "geol ogi cal |y uni que, "
possess "natural beauty,” and inspire a sensation of "wonder," in a

conbi nation that nerits such recognition.

The 1993 RWP conti nued desi gnation of the hot springs area in the
Bridgeport Valley as an AOEC and directed that they be managed to "enhance
recreation opportunities and to protect candi date species habitats, unique
geol ogi c features and cultural resources.” (RWP at 29.) The RW directed
BLMto take actions designed to afford "[y]earlong [p]rotection of the
AEC" 1d. To conply wth the RW s directives, BLMpublished a draft
plan for “activity in the ACEC and held a public neeting to review and
solicit conments thereon on February 15, 1995. CGomments recei ved from
Berlin and ot hers were considered i n eval uati ng whet her to inpl enent an
activity plan for the ACEC

The pl an adopt ed by BLMdescribes the tubs where the bathing to which
Berlin objects takes pl ace:

The Travertine hot springs attract nmany people. There are
two main tub areas. (ne is a cenent tub approxi mately 4 feet
deep and the other consists of 3 interconnected tubs. Both have
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a constant flowof water. Athird tub exists but is sel domused
except for a canping site. The third tub mai ntai ns a constant
gronth of algae and is pooled only by a ring of rocks. Presently
the area is visited by approxinately 50 cars per day during the
peak season which is Miy-Qctober. Access to the siteis
unlimted throughout the year and can be achi eved by 2V and 4ViD
vehi cl e, bicycles, wal king, equestrian and occasional |y by skiing
and snownobi | ing during wnters that deposit adequate snow
Recreation use in the area consists of soaking in the hot tubs,
canpi ng, expl oring, picnicking, and photography.

Id. at 8 Pertinent to this appeal, the plan approved by BLMcl osed three
roads to the area, id. at 14, 23, prohibited canping, fires, and al teration
of existing tubs, id. at 14, 15, 18, provided for nonitoring, napping, and
regul ation of water flowto the tubs, id. at 20, directed wthdrawal of the
ACEC fromgeot hernal | easing and devel opnent, id. at 21, and required

establ i shnrent of a natural flowof water to the western end of the hot tub
area while prohibiting construction of newbathing pools. Id. at 22.

The EA prepared for the plan found that elimnation of canpi ng and
changing the area to a day-use area w il decrease the | ength and i npact of
visits, and observed that, while "[n]oise, dust, and visual inpacts wll
exist at the cenent hot tub," that further

tub construction will be prohibited. There wll be a decrease in
the current anount of nman nade tubs for recreati onal use at the
base of the "main ridge." MNatural water flowrestoration from
the "main ridge" water source woul d i nprove vegetative

conposi tion of the adjacent wetland and i nprove habitat for

candi date species. The area around the tubs w il becone a nore
natural setting.

(EA at 3.)

The Deci sion here under reviewfinds the activity plan conforns to the
1993 RWP, applicabl e Departnental regul ations, and objectives described in
the EA Based on this concl usion, the Decision finds the proposed pl an
w il not have an adverse environnental effect, but "wll allow continued
recreati onal use of the ACEC while doing nuch to protect the cultural,
geol ogi cal and other natural resource val ues of the ACEC "

In response to the argunents rai sed by Berlin, BLMcomments that her
concerns about public nudity are outside the jurisdiction of BLMto
control, but that the | ocal sheriff wll enforce a county ordi nance
forbi ddi ng publ i ¢ nakedness and a copy of the ordinance will be posted at a
BLM ki osk at the entrance to the AEC (oncerning Berlin's request that
the tubs be renoved, BLMtakes the position that this natter was addressed
and decided in the 1993 RW and is no | onger subject to appeal .

[1] e challenging a BLMdecision to i npl enent a resour ce nanagenent
plan that is based upon an EA nust showthat it was premised on an error of

141 I BLA 286

WAW Ver si on



| BLA 96- 50

law or fact or that the anal ysis provided by BLMfailed to consider a
naterial question. See Southern Wah WIlderness Aliance, 128 | BLA 382,
389 (1994), and cases cited therein. No such show ng has been nade in this
case. The decision to continue the existence of the Traverti ne ACEC was
nade in April 1973 when the RWP that directed devel opnent of the present
activity plan was approved. An explanation of the consequences of such

pl anni ng was provi ded by BLMwhen public notice of the devel opnent of the
activity plan presently before us was given. See generally, 43 USC 8§
1712 (1994); 43 CF. R 88 1601.0-5 and 1610.7-2. Athough Berlin has nade
clear that she would go further than BLMhas done to ensure that the
natural resource of the springs is protected, she has not shown that BLMs
action ai ned at preserving and continuing the ACEC designation is contrary
tolawor fact, or that it is inconsistent wth the 1993 RW under which
the plan chal | enged by Berlin was devel oped.

The record indicates that BLMs Decision is consistent wth the RWP
and Departnental regul ations governing such plans as this. See 43 CF R 8§
1610.5-3, requiring that BLM conformsubsequent planning activity to
approved resource rmanagenent plans. It appears that BLMhas consi dered
Berlin's cooments and has taken action to address themin the final plan
adopted for the AOEC Her stated preference for removal of the concrete
pool and designation of the present ACEC as a national nonunent does not
tend to showerror in the Decision appeal ed from while her objections to
violations of the county ordi nance prohibiting nude bathi ng shoul d be
addressed to the local sheriff charged wth enforcenent of such rul es,
rather than to BLM Uhder the circunstances shown, there bei ng no show ng
of error in BLMs deci si onnaki ng, the Decision nust be affirmed. Southern
U ah Wl derness A liance, supra.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Franklin D Arness
Admini strative Judge

| concur:

T Britt Price
Admini strative Judge
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